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.  OVERVIEW .

Respondent Stephen Eugster (Eugster) was hired to represent an
elderly client, Marion Stead (Marion), in her estate planning. Her primary
objective in hiring Eugster was to eliminate »her son, Roger Samuels
(Roger), from control of her affairs because she did not trust him. Marion
also directed Eugster to (1) pursue assets that were used improperly to
overfund a trust being administered by Roger and (2) retrieve other
personal property that Roger removed from her residence.

Eugster set up Marion’s estate planning so that he would have
control over her assets instead of Roger. Eugster had Marion execute a
durable power of attorney making himself her attorney-in-fact and a living
trust making himself trustee if she were incompetent to serve as trustee.
Eugster never attempted to recover any of Marion’s assets that were used
to overfund the trust administered by Roger nor did he attempt to retrieve
Marion’s personal property from Roger.

Marion decided that Eugster was not representing her interests.
She terminated him and hired lawyer Andrew Braff (Braff) to represent
her. Braff had Marion execute estate planning documents revoking the
power of attorney assigned to Eugster and designating a professional
trustee as her new attorney-in-fact and successor trustee. Braff informed

Eugster that he was terminated and that his power of attorney was




revoked, requested Marion’s client file, and directed Eugster not to
disclose Marion’s confidences and secrets to Rc;ger. Eugster refused to
acknowledge Braff as Marion;s lawyer, refused to acknowledge the
revocation of his power of attorney, refused to turn over Marion’s client
file, and deliberately disclosed client confidences and secrets to Roger.

Instead, Eugster recruited Roger to join him in filing a baseless
guardianship action against Marion seeking to have Roger appointed as
guardian over Marion’s person. If successful, the guardianship would
have installed Eugster as trustee over Marion’s assets and as her attorney-
in-fact. The Court dismissed the guardianship, but the action caused
serious damage to Marion, including personal humiliation, destruction of
her relationship with Roger, and $13,500 in fees and costs.

The Hearing Officer and a unanimous Disciplinary Board (Board)
recommended disbarment, finding that disbarment was the presumptive
sanction in at least' three counts and suspension was the presumptive
sanction in three counts. In his brief to the Board,? Eugster claimed that if

presented with the same situation he would “have to do it again.”

! The presumptive sanction for Count 3 was not set forth in the decision. As
discussed below, disbarment is the presumptive sanction for Count 3 for violating
RPC 1.8(b) and RPC 1.9(b).

2 See Bar File (BF) 132 at 2. Eugster represented himself pro se before the
Board.



Disbarment is the only effective means to prevent Eugster from engaging

in similar misconduct and to protect the public.

II. COUNTERSTATEMENT OF ISSUES

1. The pivotal issue at hearing was whether Bugster acted to protect
his client or intentionally sought to betray and exploit her for financial
gain. Although Eugster testified that he acted in her best interest, the
Hearing Officer did not credit his testimony. On appeal, Eugster asks the
Court to adopt the testimony that the Hearing Officer rejected. Should this
Court retry the facts?

2. The Board unanimously recommended Eugster’s disbarment for
intentionally disregarding the client’s objectives, intentionally using client
confidences and secrets to his client’s detriment, and filing a baseless
guardianship action against his former client with intent to install himself
as trustee over his client’s assets. Should this Court affirm the Board’s
sanction reconnnendation?

III. COUNTERSTATEMENT OF CASE

A. BACKGROUND REGARDING PRIOR ESTATE PLANNING

During the 1990s Eugster represented Roger in several legal
matters, including his marital dissolution and estate planning. Transcript
(TR) 251-52. In 2003, Roger took his mother, Marion, and stepfather,

John Stead (John), to a lawyer for estate planning services. Amended FOF



2.13% FOF 2.13.* Roger did most of the talkiné and Marion participated
very little. Amended FOF 2.13. Roger prooﬁiead John’s and Marion’s
wills and made corrections. TR 293; TR 297. John and Marion executed
wills that included supplemental needs trusts.s Washington State Bar
Association (Association) Exhibit (EX) A-2.1; EX A-3.

John and Marion were not pleased with the special needs trust
provisions in the wills that designated Roger as trustee over their
community property. TR 163-65. In December 2003, John and Marion
hired lawyer Summer Stahl (Stahl) to provide estate planning services to
eliminate the special needs provisions.® TR 164-65. In addition, they

wanted Stahl to assist in changing the beneficiary on John’s insurance

? This refers to the Disciplinary Board’s amended finding of fact (Amended FOF)
2.13 at page 3 of the Disciplinary Board Order Adopting Hearing Officer’s
Decision With Amendments (Board’s Order). BF 157, attached as Appendix 1.
The Amended FOF contain certain paragraph numbers that were used twice. For
example, there is Amended FOF 2.21 on page 6 and Amended FOF 2.21 on page
8. Reference to those findings shall be to the paragraph and page number.

* This refers to the Hearing Officer’s Findings of Fact, Conclusions of Law, and
Hearing Officer’s Recommendations (FOF). BF 87, attached as Appendix 2. The
FOF contain certain paragraph numbers that were used twice. For example, there
is FOF 2.23 on page 7 and FOF 2.23 on page 11. Reference to those findings
shall be to the paragraph and page number.

* Amended FOF 2.13 erroneously reflects that “Respondent” prepared the
supplemental needs trust. As indicated later in Amended FOF 2.13, this is a
typographical error. The supplemental needs trust was prepared by lawyer David
Hellenthal, not Eugster.

S Page 6 of Eugster’s brief claims that Marion was “confused” by the special
needs provisions. This is incorrect. Marion and John simply did not like or want
the special needs trust provisions as part of their estate plan. Amended FOF
2.14; TR 233-34.



policy from Roger as trustee back to Marion, ;which she did. Amended
FOF 2.14. |

Roger was upset about Stahl’s involvement. In December 2003,
Roger had Marion examined for competency by Duane Green, Ph.D.
Amended FOF 2.14.1; FOF 2.39; EX A-67 at 17. Dr. Green found that
Marion was competent. Amended FOF 2.14.1; EX A-67 at 17. Stahl
observed no signs of incompetency in Marion. Amended FOF 2.14.1.

On February 4, 2004, John died. FOF 2.17; TR 260. Roger was
the personal representative of John’s estate and trustee of John’s trust.
FOF 2.17; TR 261. In March 2004, Marion moved from her residence
into an assisted-living facility (Parkview). FOF 2.17. Roger asserted
control over Marion’s money and financial affairs, even objecting to her
request to use $100 of her own money. FOF 2.16; Amended FOF 2.19;
TR 262. Roger declined all réquests to disburse funds from John’s trust to
Marion for her support. TR 394-95. Marion and Roger’s relationship
became strained. FOF 2.23 at 7. Marion did not trust Roger and believed
he was taking her money. FOF 2.23 at 7.

B. MARION HIRES EUGSTER FOR ESTATE PLANNING

On June 9, 2004, Marion hired Eugster to diminish Roger’s control
over her affairs, help her regain property she believed Roger possessed,

investigate the funding of John’s trust fund subsequent to his death, and



help her sell the family residence. FOF 3.9 at 28, see FOF 2.18; EX A-5.
She told Eugster that she distrusted Roger and §vanted Eugster to remove
him from control of her life and her financial affairs. FOF 2.18; FOF 2.23
at 7; TR 410. Marion believed by removing Roger from control of her
affairs that she could rekindle her relationship with him. See FOF 2.23 at
7; TR 764.

On June 30, 2004, Eugster sent a letter to Marion purporting to
“fully disclose” the implications of having him represent her as a
fiduciary. EX A-12. The letter further states:

If I serve, my loyalty with regard to your affairs will be to

you and you alone. ... It is my understanding that you
wish to be in control of your estate as long as this is
possible.

EX A-12.

Eugster inquired about John’s trust, but did nothing else to recover
assets belonging to Marion that were used improperly to overfund the
trust, such as the life insurance proceeds. FOF 2.22 at 6.’

Eugster set up Marion’s estate planning so that he could have
control over her assets. Amended FOF 2.26 at 10. He created a living
trust placing all of Marion’s assets into the trust. EX A-16. Under the

terms of the trust, Marion was designated as trustee. EX A-16. Eugster

7 Marion’s subsequent lawyer, Braff, recovered assets valued at $129,000 -
$135,000 for her from the trust being administered by Roger. FOF 2.22 at 6-7.



